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Thank you for your letter of 6 October referring to Public Petition PE1645. You 
specifically requested our views on the petition as well as the wider challenges in 
accessing the legal aid system.  
 
The petition calls for a review of the legislation as the current procedures for 
accessing legal aid are confusing. It indicated that people should have the right to a 
fair hearing. In some cases, this may require access to legal aid. 
  
As the professional body for over 11,000 Scottish solicitors, we are committed to 
promoting access to justice through the provision of legal aid. Legal aid and access 
to justice are fundamental concerns for the profession and not simply those of our 
members who are engaged in legal aid practice.  
 
The legal aid system provides social justice and gives people the right to advice and 
representation when facing some of the most challenging situations in their lives. 
These can include criminal charges, unfair dismissal or unlawful eviction. Legal aid 
helps to ensure equality before the law. Legal assistance provides assistance to a 
wide range of the population of Scotland with legal help in around 250,000 cases in 
2016.  
 
Review of Legal Aid  
We fully support the petition’s call for the review of legislation relating to access to 
legal aid. On 1 February 2017, Annabelle Ewing MSP, Minister for Community 
Safety and Legal Affairs announced that an independent group was being set up to 
review the legal aid system1 . The Review has a high level remit of:  
 
 “legal aid in the twenty-first century: how best to respond to the changing justice, 
social, economic, business and technological landscape”.  
 
We welcomed this announcement as there has not been comprehensive review of 
legal aid since 2004. We have fully engaged with the Review team on a number of 
occasions and submitted a detailed response to the call for evidence2.  
 
This response built on our own earlier policy development and consultation on legal 
aid which culminated in our strategy paper ‘Legal assistance in Scotland: Fit for 21st 
Century3.This paper identified a number of challenges which provided the context 
and focus in our response to the Review group. These challenges were as follows:  
 
 
 
 
 
 
1 https://news.gov.scot/speeches-and-briefings/review-of-legal-aid  
2 https://www.lawscot.org.uk/media/10441/final-law-society-of-scotland-response-to-
independent-strategic-legal-aid-review-call-for-evidence-aug-2017-corrected.pdf  
3 https://www.lawscot.org.uk/media/10394/legal-aid-reform-document.pdf  



Simplification  
This is core to the challenges that need to be addressed. The petition refers to the 
current system as being ‘confusing’. We agree that the system is complex and 
difficult to navigate both for solicitors and members of the public. The statutory 
framework was set up by the Legal Aid (Scotland) Act 1986 which also set up the 
Scottish Legal Aid Board who administers the Scottish Legal Aid Fund. Though 
much of the detail of how legal aid operates is contained in secondary regulations, 
the system does not appear to work effectively or efficiently in ensuring access to 
justice.  
 
Confusion is exacerbated as there are a range of tests to be applied depending on a 
number of factors. That includes the questions whether civil or criminal legal aid is 
required, if it is solemn or summary procedure, whether representation in court or 
tribunal is involved and the stage of the process. Thereafter, there will be issues 
around the eligibility test that applies. That means the system is overly bureaucratic 
with high level of administration required.  
We have proposed that there should be a simpler and more modern system with 
block fees, creating an efficient and predictable system, both for solicitors and the 
public, in determining exactly when and in what circumstances legal aid will be 
granted. That would reduce costs for both solicitors and the Scottish Legal Aid 
Board.  
 
Scope  
A specific concern arising from the petition relates to the operation of section 4(2) (c) 
of the 1986 Act which contains discretionary provisions for Scottish Ministers to 
make a determination that other (our emphasis) payments should be made out of 
the fund in respect of legal aid. There are no criteria or specific factors set out for the 
exercise of this power though ‘other’ payments must, of course, relate to legal 
assistance.  
 
Scottish Ministers will assess any case coming before them in deciding whether to 
permit the exercise of such provisions. That section operates alongside the rules and 
regulations set out under primary and secondary legislation governing the grant of 
legal assistance.  
 
Broadly, the section will operate when a situation requiring advice and assistance 
arises that is not covered by the rules applying to the grant of legal assistance. That 
section, therefore, gives Scottish Ministers wide discretion as to whether or not to 
direct the grant of legal aid. The exercise of such power, normally, the refusal, is 
subject to the normal review procedure of the courts. Examples perhaps best 
illustrate where this power has been used to understand its remit:  
 
• F v Scottish Ministers [2016] CSOH 27: This review reduced an earlier decision 
providing a complainer with a right to be heard and represented in the proceedings 
for recovery of her medical records sought in a criminal case. The case raised a 
possible infringement of her Article 8 rights allowing her with an opportunity to 
oppose the application. The court decided that she was entitled to have her  



Convention rights protected effectively. Whether legal aid was required would 
depend on the particular facts and circumstances of each case, including the ability 
of the individual to represent themselves without legal assistance, having regard to 
age, mental capacity, vulnerability and continuing distress. 
The issue of her vulnerability resonates with our comments on scope of legal aid that 
legal aid must be available for those that are intimidated by the court process or 
where they cannot be expected to speak up in court and present their arguments 
coherently and forcefully. These are significant factors in consideration when legal 
aid is to be provided.  
 
• Glasgow Bin lorry case: This was a very unique case where Advice by Way of 
Representation was granted to the Bin Lorry driver in connection with the application 
for a Bill for Criminal Letters seeking to permit a private prosecution. The families too 
were granted legal aid to fund their action for private prosecution.  
 
Private prosecutions, though competent, in Scotland are exceptionally rare so that 
legal assistance was granted to both sides in that unique case which reviewed, in 
effect, the Lord Advocate’s refusal in the circumstances, to prosecute.  
These two examples illustrate how rarely this power should be exercised as most 
applications for legal assistance will fall to be determined by reference to the relevant 
regulations and rules.  
 
Looking more widely at the scope of legal aid, we consider that it is an area where 
there are significant challenges. There needs to be a broad scope for legal aid to 
safeguard all in society. Every individual requires to be able to access legal advice 
and support to face challenges highlighted above, be it in the criminal or civil court. 
All categories of law should be included.  
 
Certainly, there is an increased pace of legislative changes, whether through the 
implementation of new procedures or crimes. Examples include the provision of legal 
advice at the police station and the forthcoming implementation of the Part 1 of the 
Criminal Justice (Scotland) Act 2016 which changes arrest and detention 
procedures. Access to justice does need to ensure that the system maintains the 
flexibility to ensure that the right to legal aid is secured where processes change. 
Section 4 of the 1986 Act is important as a stopgap where situations are unique or 
might be said to be to be exceptional in which legal assistance is required. It should 
not be the route for common place or everyday situations which should be fully 
served by the rules and regulations.  
 
The increasing pressures on the legal aid system from financial budget constraints 
must also be recognised. There must be adequate remuneration to solicitors to 
recompense them for undertaking legal assistance and ensure legal aid funded 
clients are able to find a solicitor to assist them with their case. There are examples 
where there may be issues in finding representation such as enforcement of cross 
border child maintenance order. These matters need to be kept under review as 
there should not be any category of case or geographical restrictions on accessing 
legal assistance.  



Technology  
There are wide ranging changes envisaged across the justice system in the use of 
technology from the development of electronic case submissions and management 
for simple procedure to pre-recorded evidence and the development of a digital vault 
in criminal cases. The system of legal aid needs to reflect and adapt to such 
changes.  
 
Delivery of legal aid  
There have been a number of concerns expressed about access to justice being 
sustained in the future. Challenges have been identified with rural provision of 
advice, especially where conflict of interest issues arise and require parties to travel 
long distances to receive advice. The demography of criminal legal aid practice has 
shown a lack of solicitors seeking a career in this field due to low remuneration and 
the antisocial aspects such as 24/7provision of legal advice. A number of firms have 
withdrawn from the provision of legal advice.  
 
We now look forward to the outcome of the Review. We hope the Review will 
represent a long term, independent and strategic look at the system of legal aid 
including its purpose and the outcomes. We are committed to playing our part to 
ensure there is a fair, accessible and understandable system providing access to 
legal assistance for those who require it.  
 
We hope that this information assists the Committee in its consideration of the 
petition. If we can provide any further information, please do contact me. 
 
 
 
 
 
 
 
  


